Strength in Intellectual Property Protection and Foreign Direct Investment Flows in Least Developed Countries by Gathii, James Thuo
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??????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????
?
???????????????????????????????????????????? ????????????????? ????
 
????????????????????????????????????????????–??????????????????????????—?
????? ??? ???? ????? ?????? ????? ??????? ??? ?????????? ??? ???? ?????? ???????? ???
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???????? ???????????? ??????????? ??? ?????????? ? ???? ?????? ????????? ???????
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?????????????????????????????????????????????????????????????????????? ???????????????????????
????? ???? ????????? ???? ????????????? ??? ???????? ????? ???????????? ??????? ? ???? ????? ????????
???????? ??? ?????? ?? ????? ??? ??? ???????? ????????? ????????????? ????????? ???? ???
??????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????
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???? ???????????? ??????????? ?????? ????? ???????????? ????????? ?????? ???????? ????????
?????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????
? ???? ?????????????????The TRIPS Component of the GATT’s Uruguay Round: Competitive 
?????????? ???? ????????????? ????????? ??????? ??? ??? ??????????? ?????? ???????? ?? ????????
?????????????? ???????????????. 171, 255 (1993) (“????????????????????????????????????????????
???????????????????? ?????????????????? ???????????????????????????????? ??????????????? ??????
?????? ?????????????????????? ???????? ??? ??????????? ???? ???????? ??? ?????????????? ???????? ????
??????? ??? ?????? ???????????? ???? ??? ???? ??????? ?????? ??? ??????????? ????? ?????? ??????????
???????? ?????? ?????????? ????????? ???? ?????? ??????? ??????? ???? ?????? ????? ?????? ???? ????????
???????????????the end.”).?
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? ???? ????? ?????? ?????? ????? ???????? ???? ??????????? ?????? ??? ??????? ??????????????? ???????
?????????????????????????????????????????????????????????? ??????????????????????????????
???????????? ?????? ??????? ??? ????????????????????? ??? ?????? ???? ??????? ??????? ?????? ????
?
???? ??????????’?? ? ????????? ?????????????
 
???? ?????? ???? ?????? ????????? ??????? ??? ???????? ????????? ??????????? ????
???????? ???? ???????????? ?????????? ????? ???? ???????????? ??????????? ????
?????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????
?????? ???? ??????? ??? ??? ???????? ??? ???? ??????? ????? ??? ????????????? ??????
?????????????????
??????????????????????????????????????????????????????????????????????
????? ?????????? ??? ??????????? countries “??????? ??? ?????? ?????? ???????
????????????”????????????????????????????????????????????????????????????????????
???????? ???? ?????? ????? ????????? ??????????? ??? ????? ??? ?????????????????
?????????????????????????????????????????????????????????????????????????
????? ??? ?????? ???? ?????—?????? ???? ???????? ????? ????? ????? ?????
?????????? ?????????????—?????? ????? ????? ???? ????? ??? ???????? ??????
?????????????? ???? ????? ?????????? ????????? ????? ??? ????? ????????? ????? ????
????????????????????????????????????????????
?????Paper’s central claim is that LDCs are poorly equipped to implement 
?????????????? ??????? ???? ???????? ????? ????? ??? ?????????????? ???? ?????????
?????????????????An LDC’s sudden adoption of a strong IPR regime does not 
???????? ????? ???? ?????? ?????? ???? ?????? ???? country’s citizenry with a 
????????? ???????? ???? ??? ??????????? ? ??? ????????? ??? ?????? ???????? ??? ??
legislative body, a statutory regime must appeal to citizens’ inherent sense of 
??????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????
???????????
? ???? ???????????????????????????????
? ???? ??????????????????????????????????????????????????????????????????????????????????????????
?????????
? ???? ???????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????
? ???? ??????????????????????????????????–???????????????????????????????????????????????????
???????????????????????????failing to reconcile their Western legal roots with China’s past and 
????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????’????? ?
???’?? ????? ???? ??????? ????????? ??? ????? ????? ??Western “??????????? ??????????? ??? ????????” 
???????????????????????????????????????????????????????????????????????????????????????????????????
????????? ??? ??????????????????????? ?????????????????????????????????????????????????
??????????? ???? ???????????? ???? ??????? ??????? ??? ???? ?????? ?????? ?????????????
???????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????
???????????????????????????????????????????? ????????????????? ????
 
???????????????????????????????????????????????????????????????????????
????????? ?????? ???? ????????? ?????? ????? ????? ???? ?????? ???? ????? ?????? ???
deference to the rights of IP owners.  “[A] country’s system of intellectual 
???????????????????? ??? ??????????????????????????? ??????????? ?????????????????
?????????????????????????????????????????????????????????????????????????????
the passage of a patent or copyright law.”???? ? ?????????? ??? ????? ?????? ???
LDC’s wholesale adoption of Western???????? ?????????????? ????????? ???? ??
??????? ??? ???????????? ??????????????? ???? ????????? ????????????? ????? ????
??????????? ????? ??????? ???? ??????? ? ??????????? ?????????? ???? ?????????????
??????? ???? ??????????? ????????? ??? ????? ??? ???? ????????????? ?????? ??? ?????
??????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????
???????? ? ??? ?????? ????? ?????????????? ????—????? ??? ??????? ???? ????
??????????? ????????? ??? ?????—????? ????? ?? ?????? ?????? ??? ???? ?????? ???
???????????????????????????????????????????????????????????????????????????
????????? ????????????????? ??????? ???????? ??????? ??? ??????????? ???????? ????
???????????????????
??????????????????????????????????????????????????????????????????????????
??????? ??? ???????????? ????? ?????? ?????????? ????? ??????? ??? ?????? ????????
?????????????? ????? ??????????????? ???? ?? ??????? ??????????? ??????????????
?????????????? ??? ??????????? ???????? ??????????????? ??????????? ????
??????????? ??????????? ????? ???? ??????? ???? ????????????? ??? ?????? ??????????
?????????? ????? ???? ?????? ???? ????????? ????? ?????????? ?????????????? ??? ???
???????? ??? ?????????? ?????? ???? ?????? ??????????? ???? ????????? ????????? ???
?????????? ? ??? ?????? ???? ????????????? ??????? ???? ?????? ????????? ????????? ?????
???????????????? ???? ???????????? ????????????? ????? ??????? ??? ??????????
?????????????? ??????????? ????????? ???? ?????????? ???????????? ??? ????? ?????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ?????? ??????????? ????????????? ????????? ???????????? ???????? ??????? ???????????? ????
????????????????????????????????????Int’l Fin. Corp.??????????????????????????????
? ???? ?????????????????????? ???????????????????????????????
? ???? ???? ?????????? ???????? ?????? ??????????? ??????? ?????? ?????????? ?????????
???????? ?????? ??????????????????????????????? ????????? ??????????? ?????????? ??? ??????? ????????
???????? ?????? ??????????? ???????? ???? ????? ??????????? ???? ???????????
??????????????????????? ???? ???????????? ???????? ? ???????? ??? ?? ?????? ??? ??????? ????
?????????????????????????????????????????????????????????????????????????
? ???? ???????????????????????????????
???? ??????????’?? ? ????????? ?????????????
 
?????? ?????? ??? ???—????? ????? ????????????? ??? ??????????—?? ????????????
???????????????????????????????? ????????????????????????????????? ?????????
????? ?????? ??????????? ???? ?????? ??? ?????? ???????????? ???? ??????????? ???
??????????????????????????????????????????????????????????????????????????
????? ?????????? ?????????? ?????? ???? ?????? ?????? ??? ?????? ???????????
????????????????
?????? ???? ?????? ?????????? ????? ???????? ???????? ????????? ??????? ???
????????????????????????????????????????????????????????????????????????????
?????????? ?????????????????????????? ???? ??????? ??????????????????????????? ???
??????????? ??????? ???? ?????? ? ????? ???????????? ????????? ???????? ???? ???
???????? ??? ??? ????????? ?????? ????????? ??? ???????? ????? ??? ???? ??????????
???????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????
???????? ??????? ???? ????????????? ??????? ????? ??? ??????????????? ???
property rights recognition can cause economic “gridlock,” when 
????????????? ??????????? ????? ???? ??????????? ??????? ???????? ??? ???????
owners’ inability and/or unwillingness to reach mutually beneficial 
????????????????Heller’s thesis is that???????????????????????????????????????????
???????? ??? ???? ????????????????? ???????? ??? ???? ????????? ??????? ?????
????????????? ????????????????????? ?????? ??? ???????? ??? ??????? ????????????
?????????????????commons “covers any setting in which too many people can 
???????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????commons.”??????
??????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????
???? ??????? ?????? ????? “a thriving pharmaceutical industry had existed in 
Italy for more than a century in the complete absence of patents.”???? ???????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ??????????????????Why Isn’t the Whole World Experimenting With the East Asian Model 
???????????????? ????? ?????????????????????
? ???? ????????? ??? ???? ??????????? ??? ?? ????????? ??? ???????? ???????????? ???????? ??????????
????????????? ????????? ???? ????? ???????? ??? ????? ??? ????? ????? ??????? ?????????? ??? ??????? ???
???????????????????????????????????????????????????????????
? ???? ?????????????? ??????? ??????? ??? ????????????????????????
? ???? ???? ???? ??? ??–19 (“The anti????????? ???????????? ?????? ????? ???? ???????? ??? ?????????
?????????????????????????? ????????????? ??????????????????????????????????????????????????????
controls are too fragmented.”).?
? ???? ???????????
? ???? ???????? ??????? ? ????? ?? ???????????????????????????? ????????????????????
???????????????????????????????????????????? ????????????????? ????
 
???????????ed and “improved???????????????????????”??????????????????????????
?????????? ??? “????? ?????? ??????” characterized Italy’s pre??????
????????????????????????????????????????????????????????????????????????????????
???????? ??????????????? ????????? ????????? ???? ??????????? ??? ?? ??????? ???
??????????????????????????????????????????????????????????????????????????
???????????????????????
????????????????????????????????????????????????????????????Italy’s??????????
??????????????????????????????????????????????????????????????????????–
?????? ? ???? ?????? ??? ???????? ?????????????? ?????????? ?????? ???????? ????????
??????? ???? ????? ???? ????? ??? ?????? ???????? ???? ????? ????????????
???????????????? ????? ???? ??? ???? ???????????? ??? ???? ?????????????????????????
?????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????? ? ??????????????????????????????????
fortunes and vibrancy of Italy’s pharmaceutical sector is exactly what global 
??????????????? ????stry had in mind when they advocated for the WTO’s 
????????? ??? ???? ?????? ??????????? ? ?????????? ??? ?????? ?????? ????????
economist and World Bank economist Joseph Stiglitz, “one of the main 
???????? ???? ??????????????? ????????????? ???????? ???? ?????????? ????? ?????
wanted to reduce access to generic medicines”???? ???? ????? ?????? ?????
?????????????????????????????????????????????????????
???? ??????????? of India’s pharmaceutical industry since 1978 offers 
???????????????????????????????????????????????????????????????????????????????
???? ??????????? ??? ?? ?????? industry’s growth.???? ? ??? ??????? ??? ???????? ????
Levine, “[s]????? ?????? ?????? ???? ?????? ????? ??? ???? ???????? ??????? ???
pharmaceutical production without patent protection.”????????????????????????
????????????????????????????????????????????????????????????????????????????????
????????? ??? ???????????? ??? ????? ??? ???? ???????????? ?????? ???? ??????????
???????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
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? ???? ???? ?????? ????? ???? ??? ???? ???????? ?? ?? ???????? ?? ?????????????? ????????? ???????? ???
?????????????? ??????????????? ??????? ??????????? ??? ??????? ??? ???’?? ????? ??????? ?????? ??
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? ???? ???????????????????????????????????????????????????????????????????????????????????????
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? ???? ???????? ?????????????????????????????????
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??????? ???????? ??? ??? ????? ???????????? ? ???? ???????? ??????? “??????
????????????????????? ??? ???? ?????????????? ??????????????????? ????? ???? ????? ???
?????????????????? ? ??? ?????????? ??????????? ?????? ??? ?????????????????? ??? ????
????????? ????????? ??????????? ???? ?????????? ?????? ????? ?????????????????????
per year.”?????
????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????
???? ????????? ???? ???????????? ?????????? ??? ???????????? ? ???? ????? ?????????
????????? ???????????????????? ???????????????? ???????????????????????????????
Office’s continued recognition of software patents that are overly broad and 
?????????????? ?????? ??? ??????????? ???? ?????? ??? ??????????? ??? ???? ???????? ???
??????????????? ? ????????? ???? ????? ??????????? ?????????????? ???? ???? ????
????????????????????????????????????????????????????????????????????????????
?????? ???????? ???????? ?????? ?????????? ??? ???? ?????? ???? ?????? ?????????????
expanded an inventor’s a???????????????????????????????????????????
According to Nobel Prize winning economist Eric Maskin, “the increase 
??? ????????????? ????????? ???? ???? ??????? ???? ???? ???????????? ??? ??
corresponding increase in innovation [in the U.S. software industry],” and 
????????? ????????? ????? ???? ????????? ???? ??? ????????? ? ????? ?????????? ???
?????????? ???? ???????????? ????????? ???????? ??? ????????????? ?????? ????
increasingly at risk of inadvertently infringing another company’s supposed 
“property rights.”?????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???? ??? ???–??? ???????? ??? ??????????? ??? ??????????? ?? ??? ????? ???? ???????? ??? ??????????
?????????????????????????????????????????????????????????????????????????????????????????????
??????????????? ????????????? ????????????????????????????????
? ???? ?????????????
? ???? ???? ????? ????????? If Android Violates Patents, Shouldn’t Microsoft Sue Google??? ???
?????? ?????? ???? ??????? ?????????????????????????????????????????????????????????????????
violates_patents_shouldnt_microsoft_sue_google.html (noting that “Tech patents are of????????
vague and broad and many probably should never have been granted in the first place”).?
? ???? ???????????????????????????????????????????????????????????????????????????????????
????????????????? ???????????????????????????????????????????????????????????????????????
? ???? ?????????? ??? ????? ????????? ????? ????????????? ????????????????? ??????????? ????????
???????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????? ? ???? ?????
?????????????????? ????????????????????????????????????????????????????????????????????
????? ???? ???????? ???? ??? ??? ?????? ???? ?????????? ???? ??????? ??????? ??????? ???? ???????? ???
??????????? ???????????????????????????????????? ???????????? ???????????????? ??????????????????
???????????????????
? ???? “[I]f you’re selling online????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????
?
???????????????????????????????????????????? ????????????????? ????
 
with the software industry, “[w]?’??? ??? ?? ?????? ??? ???? ?????? ??? ?????????????
????????????????????????????????????????????????????????????????????? ????’??
?????????? ??? ???? ????????? ???? ???? ??????? ??????? ?????.”???? ? ????????
?????????????? ?????????—????? ??? ?????? ???? ???? ??? ????????? ???? ????
?????????—??????????????????????????????????????????????????????????????????
?????? ???????????? ????????????????????????? ???? ????????????? ????????????????
?????????????????????????????
????????????????ptly named “patent trolls” use their stockpile of IP rights 
??? ??????? ???????? ?????????? ????? ????? ??? ???? ????????? ?????? ???? ????
????????????? ??????? ??? ???????? ???? ??????????? ??? ????????????? ? ????? ????
????????? ???????? ????? ??? ???? ?????????????? ?????????????? ?s a “patent arms 
race,” where large technology firms spend billions for patent rights that they 
????? ??? ?????????? ??? ????????? ??? ??????????? ? ???? ????????? ??? ????? ??????
??????????????????????????????????????????????????????????????????????????????
??????? ????????? ??????? ???? ???? ????? ???????? ??? ???????? ???? ?????????????
????????? ???????? ???? ???????? ?????????? ??????????? ? ??????????? ??????? ????
???????????? ?????????????? ????????????????????—?????? ??????????? ????
??????????? ???????? ??????????? ??????—???? ?????? ????? ??? ???????? ????
Nortel’s largely worthless trove of patents.  Dean Becker, chief executive 
officer of ICAP Patent Brokerage, the world’s largest patent seller stated, 
“[e]very operating company is in the market because of the expense, 
???????????????????????????al financial risk of patent litigation.”????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
to be concerned with approximately 11,000.”  ?????? ?????? ? ??????? ?? ??????????????
????????????????????
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?????????? ?????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????
? ???? ??????????????????????????????????????????????????????????????? ????????????????????
?????????? ?????? ???? ??????? ?????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????
?????????????? ????????? ??????????? ?????????? ??????? ???? ????? ?? ??????? ????????? ??? ???
???????????? ????????????????????????????????????????????????? ??????????????? ??????????
??????????????????????????????????????????????????? ????????????????
???? ??????????’?? ? ????????? ?????????????
 
????????????????????????????????????????????????????????????????
??????? ???? ???????? ?????? ???? ???? ??????????? ??? ????????? ???????????
????????? ??? ??????????? ?????????????? ? ?? ????????????? ???? ??????? ???? ???
??????????????or countries that have “a certain degree of absorptive capacity 
and strong technological infrastructures,” whereas in poorer countries a 
??????? ???? ??????? ????? ???????? ????????? ?????? ???? ??????? ???????????
????????????? ?Thus, a “one?size fits all” approach to? ????? ????? ???? ?????????
????????????? ??????????? ???????? ???? ?????????? ????? ???? ???? ??? ???????? ????
????????????????????????????????????????????????????????????????????????????????
????? ??? ???????? ?????????? ???????? ??????? ??????????? ??? ?????????????????????
?????????? ??????????????? ? ??????????? ?????????? ??? ??????? ??? ????????
??????????? ?????????? ???? ?????????????? ??? ???? ???????????? ????????? ????
????????? ???? ?????????????? ?????????????? ????? ?????????? ????? ??? ??? ?????? ???
?????? ?????????????????? ????????????????????????????? ????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???????? ?????? ????? ???? ??? ???? ?????????????????????? ???????? ????? ??? ???? ????????????
???????????????????????????????????????????????????????????????????????????????????????????????
?????????? ??????? ??? ??????? ??? ???????????? ???? ?????????? ???????????? ???? ????? ??? ????????
??????? ??????????? ??? ???? ????????? ???????? ????????????? ????????? ??????? ???? ???????? ???
??????? ?????? ??????? ????? ???–???? ???? ??????? ????????? ??????? ???? ???????? ????????? ????
?????????????????????????????????????????????????????????????????????????????????????????
??????????????
? ???? ???????? ?????????? ?? ??????? ???????????? ???? ?????????????? ??? ????????????? ?????????
????????????????????’???????????????????
? ???? ???? ??????? ??? ?????? ?????? ?? ???????? ?????? ???? ????????????? ???????? ?????????????
??????????????????????????????????????????????????????????????? ????’?????????????????????
(“Strengthened IPR protection will have different wel????? ????????????? ?????????? ??? ????
????????????????????????????????? ?????????????????????????????????? ??????????????????????????
adopted.”).  ???? ????? ???????? ??? ??????????? ?????????????? ??????? ???????????????? ???
????????????? ????????? ?????? ????????? ??? ??????? ??????????? ??? ????????????? ?????????
??????? ??? ??????????????????????????? ???–??? ???????????????????????? ??? ???? ????????????
????????? ????????????? ??? ?????????????????? ?????????? ???????? ???????? ?????????????? ??????????
????????????? ???????????? ???? ??????? ???? ????? ?????????? ??????? ??????? ?????? ???? ???????? ???????
????? ????????? ?? ????????? ????? ???? ??????????? ????????? ??? ??????? ??????????? ?????????????
????????? ???? ????????????? ????? ????????? ??? ??? ???????????? ???????????? ??????????? ???
?????????????? ??????????? ????? ???? ??????? ??????????? ?? ???????????? ?????????? ????
??????????????????????????????????????????????????????formulated and enforced to “meet societal 
?????????????????????????????????????????????????????????????????????????????????????????????
??????????????ts claims of both creators and users”).?
? ???? ???? ?????????? ????? ??? ????????? ??????????? ????????? ????????? ??? ??????????????
???????????? ??? ???????? ??? ????????? ???????? ??? ??????? ?????? ?????? ?? ?????? ???? ???????
(identifying three areas that are determinative in a corporation’s decision to invest in 
???????????????????????????????????????????????????????????????????????????????????????????????
????????????? ???? ????? ???????? ?????? ????????????? ????????? ??????? ???? ????? ???? ???????
?
???????????????????????????????????????????? ????????????????? ????
 
????????????? ??? ???????? ??? ????????? ?????????? ???????? ??? ?????? ?????? ??? ???
??????? ?????????? ????????? ??? ???????? ???? ?????? ????? ????????? ??????? ???????
??????????????????????????????????????
???????? ?????????? ??? ??????????? ??? ??????? ????????? ??? ??????????
??????????? ???? ??????????? ????? ??????????? ???? ??????????? ??????????? ?????
??????????????????????????????????????????????????????????????????????????????
condition necessary for foreign investment is the country’s so????????
“location advantages,” which include “high transportation costs and tariffs, 
???? ?????? ???????? ??????? ??? ????????????? ?????????? ???? ?????? ???????????
environments.”???????????????????????????????????????????????????????????????
??? ??? ?????? ???????????? ??????????? ????????? ???? ?? ?????? ??? ????????? ????????
??????????????????????????????????????????????????????????????????????????
would be said to possess “location advantages.”  Additionally, a decision to 
????????????????????? ??? ????????? ???? ???????????? ????????????? ??????? ???
affected by “the level of education and training of the local workforce, the 
?????????? ??? ???? ?????????? ???????? ???? ??????? ??? ???? ?????? ???????? ???? ????
?ransparency of governmental procedures.”??????
Second, not only must a country’s legal regime and physical 
??????????????? ??? ?????????? ??? ???????? ???????????? ???? ???? ????????? ???????
must also believe it profitable to “internalize production [in the foreign 
?????????????????????????????????????????????????????????????????????????????????
??????????????????.”??????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
?????????????? ????????????? ??? ?????????????? ???????????? ??? ????????????? ????????? ????
????????????? ???????? ????? ??????? ????????? ????????? ????????? ????? ?? ?????? ???
??????? ?????? ?????? ????????? ????? ??? ???? ????? ??? ?????????? ????? ??? ???????????? ??????
????????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????? ???????????????????????
?????????????????????????????????????????????????????????????????????? ???????????????–???
?????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????
??? ???? ??????????????? ????????????? ????????? ??????? ??? ???????? ??????? ??????????? ???
??????????? ??????????? ?? ????? ?????? ??? ???? ??????? ??????????????? ?????????? ??? ?????????
?????????????? ????? ???? ??????? ???????? ???? ??? ????????? ??????? ??? ?????????????????????? ?????
depends on “skill availa?????????????????????????????????????????????????????????????????????
and institutional and other supporting technological infrastructure”).   ?
? ???? ?????????????????????????????
? ???? ???????????? ?????????????????????????????????
? ???? ???????????????????????????????????????????????? ???????????????????????????????????? ???
???? ??????? ?????????? ??? ????????????? ????????? ??????? ???? ????????? ????? ??? ???????
????????????????????????????????????? ????????????????????????????????????? ??? ??????????
????????? ????? ?? ??????????????????????
? ???? ???????????? ???????????????????????????????
???? ??????????’?? ? ????????? ?????????????
 
??????????? ??? ?? ???????? ???????? ???????? ??????? ??????????? ?????????? ?????
?????????? ?????? ??? ??????????? ?????????????? ????????????????????????????? ??????
?????????????????????????????????????????????????????????????????????????
??? ????????????????????? ??????????? ??????????????? ?????????????????????????
????? “most [Research and Development] intensive firms? ????? ??? ???????
????????????????????????????????????????????????????????????????????????????????
number of important factors, influencing their investment decisions.”?????????
International Finance Corporation (IFC), which commissioned Mansfield’s 
??????? ??? ???? ???????? ??????? ???????????????? ????? ???? ??????? ?????????? ??? ????
?????????? ? ?????????? ????????? ????????? ???????? ????? ?????? ????????
corporations on the impact that a foreign country’s system of IPR protection 
had on their company’s decision to transfer techn?????????????????????????????
and development in that market.  Although Mansfield’s results were not 
unequivocal, the report shows that IPR protections have a “substantial effect” 
on a company’s decision to invest abroad.  The study has since been cited by 
??????????? ??? ???? ?????????????? ??? ????????? ????? ??????? ???? ????????????
increase overall social welfare regardless of the country’s stage of 
????????????? ? ???????? ???? ??????????? ??????? ????? ????? ????? ?? ?????????
????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????
??????????? ??????????? ???????? ??????? ???? ???????? ????? ??? ?????? ??????????
?????????????????????????????? ????????????????? ?????????????????????????? ?????
“the strengthening of intellectual property protection may en?????????????????
conduct more arm’s???????????????????????????????????????????????????????????
a reduction of FDI.”????????????????????????????????????????????????????????
??????????? ????????? ?????????? ??????????? ????????????????? ???? ????????
?????? ?????? ??? ???erring copyright infringement and “knock?offs,” this 
enhanced market power has a negligible if not inverse effect on a company’s 
????????????????????????????? ????????????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ????????????????????????????????????
? ???? ?????????? ???’?????????????? ?????????????????????????????????????????????????????????
???????????????????????????????????????
? ???? ?????????????????????????, at 28 (“It is important to note in this regard that patents are of 
much less importance in many industries than in pharmaceuticals and chemicals.”).?
? ???? ????????????????????????????
???????????????????????????????????????????? ????????????????? ????
 
?????????? ???? ????? ???????? ??? ???????? ?????? ??????????? ??? ?????? ??????
???????????untry’s legal regime recognizes IP rights and provides IP owners 
some level of injunctive or punitive remedy against infringers.  “[S]tronger 
??????????? ???? ??????? ??????????? ??? ???????????? ?????????? ??? ????????
arm’s???????? ????????????? ??? ?????????? ?????? products.”???? ? ????????? ?????
firms decide to “internalize” R&D and manufacturing abroad, they are 
“unlikely to require more protection than needed to ensure the non????????????
of technologies” from their in???????????????????????????????????????????????????
???nomists argue that “firms prefer foreign investment over licensing in the 
????????????????????????????????????????????????????????????????????????????
firms to maintain direct control over their proprietary assets.”???????
?????????? ?????? ??? ???? ??????? ????? ???? ??????????? ??? ?????? ???
????????????????????????????????????????????????????????????????????????????????
?? ??????? ???? ??????? ??? ???? ?? ?????????? ?????????? ???? ?????? ????????????? ???
?????????? ? Although China’s IPR protections remain “inadequate and 
???????????” compared with western standards, the country’s “location 
advantages,” such as low labor costs, favorable regulatory treatment toward 
foreign investors, and the country’s rapidly developing physical 
infrastructure, “easily make up for the losses incurred ??? ????????????
intellectual property protection.”???? ? ????? ??????? ???? ???????? ??????? ???
somewhat notorious for ongoing IPR violations, the country’s capacity to 
???????? ???? ????? ???? ??????? ??? ??? ??? ?????????? ???? ?????? ??? ????? ??? ????
????????? ???????? ?????? ?????? ???? ???????? ?????????? ??? ???????? ????? ???? ???
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ??????????
? ???? ??????????
? ???? ?????? ?????? ?? ?????? ?????? ????? ????? ??? ???? ?????????? ???????? ???? ????? ??? ????????
???????????????????????????????????????????????????????????????????????????????????????????
??????????? ?????????? ?? ???????? ?????????? ??? ???????????????????????????????????????????
??????????????????????????????????????? ????????? ????? ??? ??? ???? ??????????????? ?????????? ???? ????
level of intellectual property rights protection that is the “principle issue for private firms 
when identifying developing country markets”).?
? ???? ???? ?????? ????? ????? ??? ????? ???? ????????? ?????? ????? ???? ??? ???–??? ???????????? ?????
???????????????????????????????????????????????????????????????????????????????????????????????
??????? ???????? ?????????????? ??????? ????? ????? ????? ????? ?????? ??? ??????????? ??? ?????
???????????? ?????????? ???????? ???????? ???? ???? ??? ?????????? ??????????? ??? ???? ?????? ???
?????????????????????????????????????????????????????????????????????????????’??????????????
??????????????????????????????????????????????????????????????????????????????????????????????
?????? ??? ??????????? ???????? ????? ????? ??????? ?? ?? ???????? ????????????? ?????????
???????? ???? ???? ???? ??????????? ??????????? ???? ?????? ?????????? ???? ???????
???????????????????????? ????????????????????????????????????????????????????? ??????????????
?????????????????????????????????????????????
? ???? ????????????????????????????
???? ??????????’?? ? ????????? ?????????????
 
??????????????????????????????????????????????????????????????????????????
??????????? ??? ???? ????? ?????? ??????? ??? ????????? ? ???????? ???????? ??????
?????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????
???? ????????????????????????????? ???????? ???? ???????? ??????????????????????
????????????????????????????????????????????????????????????????????????????
?????? ??????? ??? ???? ???????????????? ?????????? ?????????????? ?????????????
???? ????????????? ? ??? ??????? ??? ?????????? ????????????? ??? ??????? “[a]s 
?????????????????????????????????????????????????????????????????????????????
???? ????? ?????? ???????????? ???? ??????? ?????? ??? ?? ??????? ??? ???? ??????? ???
intellectual property protection.”?????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???? ???? (“Since reopening of its market to foreign trade in the late 1970s, China has 
????????????????????????????????????????????such capacity explains China’s ability to produce a 
?????????????????????????????????????????????????”).?
? ???? ?????? ??????? ???’?? ???? ???????????? ??????????????????????????????????–???
????????????????????????????????????????????????????????????????????????????????????????????
????????? ???????? ???????? ??? ???????? ????????? ???? ??????????? ????? ?? ????? ??? ??????????
“technological independence to avoid foreign control”).  ???? ????? ?????? ??? ???????
?????????????? ???????? ???? ????????? ????????????? ?? ????? ?????? ??? ???? ????????
???????????????????????????? ??????????????????–?????????????????????????????????????????
Korea’s pharmaceutical industry after IP protection of drugs was abolished).?
? ???? ??????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????
? ???? ??? ??? ??–???? ? ?????? ?????? ????? ????????? ???? ??????? ??? ???? ??????????? ???? ????????
????????? ???????????? ????? ?????? ??????????? ???? ???????????—??? ???? ??? ????? ??? ???? ????? ???
?????????—??????? ??????? ??? ?????????? ???????????? ?????? ????????? ???????? ???? ????????
?????????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????? ??????????????????????–??????????
???????????????????????????????????????????????????????????????????????????????????????????????
???????? ????? ??? ???? ???????????? ???? ????? ????? ????????? ?????? ???? ????? ??? ?? ????????? ????
?????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????? ??????????????????????–???????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????
???? ??????? ???? ??????????? ????????? ?????????????? ??? ???? ????????? ??? ?????? ????? ?? ???????????
???????? ??? ????????????? ???? ???? ????????? ?????? ?????? ????? ??? ?????? ???????? ??? ????????
Commons? The Case of Egypt’?????????????? ????????????????????????????? ??????????????
?????????? ????????????? ??????????? ??????????????–???????–??????????????????????????
eds., 2014) (finding Egypt’s independent musicians produce music for self???????????? ????
???????? ????????????? ????? ????????????? ?????????? ???????? ??? ???????????????? ???????????? ???
??????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????
?????? ?????????????????????????????????
???????????????????????????????????????????? ????????????????? ????
 
???????????????????? ????????????????? ??????? ??? ?????? ???? ??????????
????? ???? ???????? ??? ?????? ????????? ??? ???? ????? ???? ???????? ? ??? ?????? ???
Archibugi and Filippetti, “TRIPS constitutes the most important a??????? ???
?????????? ?? ??????? ?????????????? ??? ????????????? ?????????????????????????? ????
??????????????????.”???? ? ??? ?? ???????????? ??? ???? ??????????? ???????????
???????? ?????? ??? ?????? ????????? ??? ???????????? ??????????? ????? ????? ????? ???
“upward harmonization.”  This can pose a challenge for countries 
?????????????? ????? ??????? ??? ???????? ??? ????—??? ????? ?????????—?????
?????????????? ???????? ??? ?????????? ???????? ???????? ??? ??? ??????? ??? ????? ? ????
example, prior to agreeing to abide by TRIPS, India prohibited “prod????
patent” protection for the entire pharmaceutical industry.?????
Although India eventually passed a “TRIPS compliant” patent law in 
2005, the statute contains a restriction on patent holders’ rights to extend the 
????????? ??? ?????? ????????? ????? ???????? ?????? ????????? ????????????
Section 3(d) of the statute restricts the practice of “ever?greening,” whereby 
?????????????????????????????????????????????????????????????????????????????
the discovery of an “incremental innovation”—????? ??? ?????????? ????? ??
??????????????????????????????????????????????????????—?????????????????????
?????????????????????????????????????????????????????????????????????????????????
stirred controversy, representing a coup for India’s native pharmaceutical 
????????? ??? ???? ???????? ??? ?????gn interests who had hoped India’s WTO 
?????????? ?????? ??????????? ???? ???????????? ??? ???????? ????????? ???? ???????
?????????? ????? ???? ??????? ????? ??????????? ? Not to be outdone by India’s 
???????????? ????????? ???????? ?????????? ??????? ??? ?????????? ????
??????????????????????????????????????????????????????????????
?????? ????? ????? ????? ????? ???????? ???????? ??? ??????? ??????????? ??????
???????? ?????? ?????????????? ???? ????????? ??? ?????????????? ????? ???????????
?????????? ???? ???? ??? ???????? ?????????? ????????? ????? ??? ??????? ??? ??????????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ?????????? ?????????????????????????????????????
? ???? ??????????????? ??????????????????? ?????????????? ?????????????????????????????????????
of TRIPs on India’s Patent Law and Practice?????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????
? ???? ?????????????????? ???????????????????????????????????????????????????????????????????
??????????????????????????????????????????? ?????????????????????????????????????????????????????
??????????????????????????????????????????????????????????
? ???? ???????????? ????????????????? ?????????????? ???????????????????????????? ????? ????????
(prohibiting patentability where “[t]he mere discovery of a new form of a known substance 
??????????????????????????????????????????????????????????????????????????????????????”????
???? ??????????’?? ? ????????? ?????????????
 
?????????????? ? ?????? ????? ????? ????? ???????? ??? ???????? ?????? ??? ??????????
???????????? ??? ?? ???????? ??? ????????????? ?????????? ????? ???? ????????
??????????????????????????????????????Further, India’s courts have used high 
?????????? ???? ??????? ????????????? ??????????? ????? ??????? ???? ??? ????? ??? ????
???????????? ????? ???? ?????? ?????????? ????????? ???? ?????????? ??? ???????
????????????????????????????????
??????????????????????????????????????
????????????????? ??????????????????? ?????????????????????????????????????
????????????????????????????????????????????????????????????? ???????????????
?????????? ????? ??????? ???????? ???? ?????????? ??? ??? ????? ??? ????? ???????????
?????????? ????????? ??? ???????? ??????? ?????? ???????? ??? ??????????? ????
???????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???????????????????????????????????????????????? ????????????????????????????????
?????????????? ??????????? ??? ???????? ???? ???????? ??????? ??–???? ???????? ? ???? ?????
????? ?????????? ????????????? ?????????????? ???? ???????? ?????????????? ?????? ???? ???????
????????????????????????????????????????????????????????????????????????????????????
????????
? ???? ????????–???? ?????????? ?????????????????????????? ????? ???????????????????????????????
????????????????????????????????????????????????????????????????????????????????????? ??????
???????????????????????????????????–??????????????????????????first, the developing country’s 
patent office will “rubber????????????????????????????????????????????????????????????? ???????
than subjecting them to national patent standards,” either due to a lack of comfort with the 
???????? ???????? ?? ????? ??? ??????????? ??? ?????? ? ???????? ?????? ????? ????? ??? ??–???? ? ????????
Sampat argues that staff from patent offices in the U.S. and Europe “provid[e] technical 
?????????????????????????country counterparts,” which may result in a “diffusion of [Weste????
standards” into the patent oversight of a country like India.  ????
? ???? ??????????????????????????????????????????????????????????????????????????????????????????
??????????????????????? ??????????????????????????? ??? ????????????????????????? ?????? ???
??????? ????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????? ? ????????? ???? ???????? ?????? ???
???????????????
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???? ????????? ????????? ???? ??? ??????? ???? ???????? ???? ???? ??? ????? ????
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??????????????????? ? ??? ?????? ???????????? ?????? ???? ?????? ?????????? ??? ???????
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firm interviewed in Edwin Mansfield’s IFC study cited four factors that are 
?????????????????????important than IPR protections, in his company’s foreign 
investment decisions: (1) the size of the market for the company’s “key 
products,” (2) the preference of local customers for imported products, (3) 
?????????????????????????????????????????????????????????????????????????????
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to “adopt measures necessary to protect public health and nutrition, and to 
???????? ???? ??????? ????????? ??? ???????? ??? ?????? ??????????? ??? ??????
socioeconomic and technological development.”?????
??????????????????? ???????????????????????????????????????????????????????
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within intellectual property governance.”  Margaret Chon, ??????? ????????????? ?????????
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disregard TRIPS’ stringent IP standards upon demonstration of some 
domestic policy imperative.  Despite being infused with “formal equality,”????
???? ?????? ?????????? ?????????? ???????? ????? ??? ??????? ??????????? ?????
allow for deviation from the Treaty’s obligations to treat all rights holders 
equally.  For instance, Article 30 of the TRIPS Agreement “may provide 
limited exceptions to the patentee’s exclusive rights, as long as these 
????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????
owner” which is often read to allow for “private noncommercial uses.”?????
????????? ??? ?????? ??? ??????? ????? ???????? ??????? ??? ???????????? ?????????
??????????????????????????????????????????????????? ???????????????????????
????????????????????????????????????????????????????????????????????????
??????? ????????????????????????????????????????????????????????????????????
to set up “compulsory licenses” with patent owners.?????????????????????????
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? ???? ???????????greement embodies the WTO’s two principles of formal equality: (1) “most 
favored nation” status, which requires non???????????????? ?????? ???????? ??????????? ???? ????
“national treatment,” which bars favoring domestic entities over foreign entities.  ??????
?????????????????????????????????????????????????????????????????????????????????????????????
????? ????????? ?? ?????????????
? ???? ??????? ??? ??????????????? ??????????????? ???? ???? ?????? ??????????? ??? ????????
????? ? ??????????????????????????
? ???? Applicants must seek out these agreements with the rights holder on “reasonable 
commercial terms” except in the case of national emergency or other extreme urgency.  The 
????????? ???? ???????? ??? ?????? ???? ????????? ???? ???? ????? ??? ????? ??? ??????? ???? ?????????
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? ???? ???????????????????dian generics drug manufacturer, Cipla, has engaged in a “knowledge 
platform” sharing arrangement with a Ugandan firm, Quality Chemicals Limited (QCL).  
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